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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2560 

Final  Regulation  Relating  to  Civil 
Penalties  Under  ERISA  Section  502(i) 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Final  regulation. 

summary:  This  document  contains  a 
final  regulation  that  defines  the  terms 
“amount  involved”  and  “correction” 
under  section  502(i)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA,  or  the  Act).  Section  502(i)  of 
ERISA  authorizes  the  Secretary  of  Labor 
to  assess  civil  penalties  against  parties 
in  interest  who  engage  in  prohibited 
transactions  with  certain  employee 
beneHt  plans.  This  section  generally 
applies  to  prohibited  transactions 
involving  welfare  plans  and 
nonqualibed  pension  plans  and  provides 
for  the  imposition  of  an  initial  penalty  of 
up  to  five  percent  of  the  “amount 
involved”  in  the  underlying  prohibited 
transaction.  Section  502(i)  specifies  that 
if  the  prohibited  transaction  is  not 
“corrected”  within  90  days,  the  penalty 
may  be  up  to  100  percent  of  the  “amount 
involved.”  The  Department  of  Labor  (the 
Department)  has  determined  that  the 
interests  of  participants  and 
beneficiaries  of  employee  benefit  plans 
would  be  advanced  by  the  exercise  of 
the  Department’s  authority  to  assess 
such  sanctions  under  ERISA  section 
502(i).  The  final  regulation  clarifies  the 
manner  in  which  the  Department  will 
assess  sanctions  under  ERISA  section 
502(i)  and  will  enable  the  Department  to 
carry  out  its  authority  under  that 
section.  A  separate  document  which 
contains  final  regulations  establishing 
procedures  for  the  assessment  of  civil 
penalties  under  ERISA  section  502(i)  is 
also  being  published  today. 

EFFECTIVE  DATE:  October  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Rees,  Plan  Benefits  Security 
Division,  Ofiice  of  the  Solicitor,  (202) 
523-9141,  U.S.  Department  of  Labor, 
Washington,  DC  20210,  or  Debra  L. 
Silver,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Washington,  DC  20210,  (202)  523- 
8671. 

SUPPLEMENTARY  INFORMATION:  Section 
406  of  ERISA  prohibits  certain 
transactions  between  an  employee 
benefit  plan  and  a  “party  in  interest”  (as 
defined  in  section  3(14)  of  ERISA)  with 
respect  to  the  plan.  In  section  502(i), 
Congress  granted  the  Secretary  of  Labor 


the  authority  to  assess  civil  penalties 
against  parties  in  interest  who  engage  in 
prohibited  transactions  with  plans  that 
are  not  subject  to  the  excise  tax 
imposed  by  section  4975  of  the  Internal 
Revenue  Code  (the  Code).  These  plans 
include  welfare  plans  and  pension  plans 
which  are  not  “qualified”  plans  under 
the  Code.  Section  502(i)  provides  that 
the  amount  of  the  civil  penalty  may  not 
exceed  5  percent  of  the  “amount 
involved”  in  the  transaction  except  that 
if  the  transaction  is  not  “corrected” 
within  90  days  after  notice  from  the 
Secretary,  such  penalty  may  be  in  an 
amount  not  more  than  100  percent  of  the 
“amount  involved.”  Under  section  502(i), 
the  term  “amount  involved”  has  the 
same  meaning  given  it  in  the  prohibited 
transaction  excise  tax  provisions  of  the 
Code.  Moreover,  section  502(i)  directs 
the  Secretary  of  Labor  to  issue 
regulations  relating  to  the  term 
“corrected”  which  are  consistent  with 
the  definition  of  that  term  in  the 
prohibited  transaction  excise  tax 
provisions  of  the  Code.  On  August  27, 
1986,  the  Department  published  a  notice 
in  the  Federal  Register  (51  FR  30501) 
containing  proposed  regulations  that 
would  provide:  (1)  A  definition  of  the 
“amount  involved”  in  a  prohibited 
transaction  to  which  the  civil  penalty  in 
BfllSA  section  502(i)  may  be  applied,  (2) 
a  description  of  the  form  and  scope  of 
the  “correction”  of  a  prohibited 
transaction  which  is  required  to  avoid 
liability  for  the  100  percent  penalty,  (3)  a 
description  of  the  “correction  period” 
for  purposes  of  section  502(i),  and  (4)  an 
illustration  of  the  computation  of  the 
civil  penalty  under  section  502(i). 

The  proposed  regulation  provided  that 
the  initial  civil  penalty  under  section 
502(i)  shall  be  5  percent  of  the  “amount 
involved”  (and  that  the  “second-tier” 
penalty  discussed  above  shall  be  100 
percent  of  the  “amount  involved”). 
However,  the  proposed  regulation  also 
made  it  clear  that  the  decision  of  an 
administrative  law  judge  may 
incorporate  a  voluntary  settlement  by 
the  parties  for  an  amount  less  than  5 
percent  (or  100  percent).^ 

The  Department  has  never  assessed 
the  civil  sanctions  under  section  502(i) 
of  ERISA  because  until  now  it  has  not 
issued  the  interpretative  regulations 
contemplated  by  that  section  nor 
implemented  procedures  for  an 
administrative  hearing  which  would 
take  into  account  the  special  features 
and  purposes  of  those  sanctions.  In  the 
Department’s  view,  the  section  502(i) 


'  As  provided  in  {  2570.6(d)  of  this  chapter,  the 
administrative  law  judge  is  required  to  incorporate 
the  terms  and  conditions  of  any  settlement  agreed 
to  by  the  settling  parties  into  his  decision. 


sanction  is  a  valuable  additional 
enforcement  tool  which  is  necessary  for 
the  effective  implementation  of  its 
ERISA  enforcement  program.  In  this 
respect,  the  Department  has,  in  recent 
years,  devoted  more  of  its  enforcement 
resources  to  violations  involving  welfare 
plans,  and  the  Department  anticipates 
that  the  availability  of  the  section  502(i) 
sanction  will  assist  it  in  resolving  these 
enforcement  matters.  'Thus,  the 
Department  publishes  this  final 
regulation,  and,  separately,  final 
procedural  regulations  relating  to 
proceedings  to  enforce  the  ERISA 
section  502(i)  sanction. 

The  notice  of  proposed  rulemaking 
gave  interested  parties  an  opportunity  to 
comment  on  the  proposal.  In  response, 
the  Department  received  four  letters  of 
comment  on  the  Department’s  proposed 
interpretations  and  procedures  relating 
to  502(i)  sanctions.  'The  discussion 
below  summarizes  the  proposed 
regulation  and  the  issues  raised  by  the 
comments  and  explains  the 
Department’s  reasons  for  adopting  the 
provisions  of  the  final  regulation. 

Amount  Involved 

The  Department  received  only  one 
comment,  and  that  favorable,  on  the 
Department’s  proposal  to  adopt  the 
definition  of  the  term  “amount  involved” 
under  the  Internal  Revenue  Code  (and 
regulations)  for  the  purpose  of 
computing  the  civil  penalty  under 
section  502(i)  of  ERISA.  Thus,  in  light  of 
the  Congressional  mandate  that 
“amount  involved”  be  defined  under 
section  502(i)  or  ERISA  as  it  is  defined 
under  Code  section  4975(f)(4)  (and  the 
adoption  of  temporary  regulations 
applying  the  standards  developed  under 
section  4941  of  the  Code  for  purposes  of 
making  determinations  of  the  “amount 
involved”  under  section  4975),  the 
Department  adopts  the  definition  of  the 
term  “amount  involved”  under  26  CFR 
53.4941 (e)-l(b)  for  the  purpose  of 
computing  the  civil  penalty  under 
section  502(i)  of  ERISA. 

Correction 

The  Department  also  received  no 
critical  comments  on  its  proposal  to 
adopt  the  Internal  Revenue  Code 
definition  of  this  term.  As  with  the  term 
“amount  involved,”  section  502(i)  of 
ERISA  states  that  the  regulations  for 
determining  “correction”  under  that 
section  shall  be  consistent  with  the 
standards  of  “correction”  under  Code 
section  4975(f)(5).  Therefore,  the 
Department  adopts  the  standards  of 
“correction”  set  out  in  26  CFR 
53.4941 (e)-l(c),  which  construe  that  term 
for  purposes  of  section  4975  of  the  Code, 
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for  use  in  ERISA  section  502(i) 
proceedings. 

The  Operation  of  the  Correction  Period 

Section  502(i)  of  ERISA  allows  a  party 
in  interest  to  “correct”  a  prohibited 
transaction  within  90  days  after  notice 
from  the  Secretary  of  Labor  and  thereby 
avoid  the  100  percent  second-tier 
penalty.  The  Department  received  no 
opposition  to  its  proposal  that,  as  a 
general  matter,  the  “correction  period” 
will  begin  on  the  date  of  the  prohibited 
transaction  and  end  90  days  after  final 
agency  action  has  been  taken  in  a 
particular  case,  or  a  final  order  has  been 
entered  in  a  judicial  review  of  the  final 
agency  action.  The  final  regulation  is 
therefore  published  as  it  was  proposed. 

It  contains  cross  references  to 
limitations  periods  provided  by  the 
502(i)  procedural  regulations  and  gives 
examples  of  application  of  this 
subsection.  An  additional  example  has 
been  added  to  §  2560.502(i)-l(d)(3)  to 
clarify  the  application  of  the  limitation 
periods  with  regard  to  a  final  order 
issued  by  the  Secretary  of  Labor. 

Section  2560.502(i)-l(d](2)  has  also  been 
clarified  to  indicate  explicitly  that  the 
extension  of  the  correction  period  is 
provided  only  in  those  cases  where  the 
period  has  not  already  expired — i.e., 
when  a  p£ufy  seeks  judicial  review 
within  90  days  of  any  final  agency  order. 

The  Computation  of  die  Sanction 

The  proposed  regulation  also 
illustrated  the  method  of  computing  the 
civil  penalty  under  section  502(i)  of 
ERISA.  Many  prohibited  transactions 
between  a  plan  and  a  party  in  interest, 
such  as  a  sale  or  exchange  of  property, 
involve  a  single  prohibited  act.  In  such 
cases,  the  computation  of  the  amount  of 
the  civil  penalty  is  simply  five  percent  of 
the  “amount  involved”  in  the 
transaction.  However,  other  prohibited 
transactions,  such  as  loans  or  leases,  are 
continuing  in  nature.  In  these  cases,  the 
Department  proposed  a  regulation 
which  provides  that  the  sanction  under 
section  502(i)  of  ERISA  is  separately 
imposed  for  each  year  during  which  the 
transaction  is  not  corrected.  Thus,  as 
proposed,  a  continuing  prohibited 
transaction  would  be  treated  as  giving 
rise  to  a  separate  event  subject  to  the 
sanction  for  each  year  (as  measured 
from  the  anniversary  date  of  the 
transaction]  in  which  the  transaction 
occurs.  In  the  preamble  to  the  proposed 
regulation,  the  Department  indicated 
that  this  “pyramiding”  approach  was 
based  on  the  legislative  history  of 
ERISA,  which  suggests  that  the  sanction 
under  section  502(i)  of  ERISA  should 
operate  in  a  manner  similar  to  the 


prohibited  transaction  excise  tax  under 
section  4975  of  die  Code. 

Two  commentators  objected  to  the 
Department’s  proposed  method  of 
computation,  both  arguing  diat  multi¬ 
year  leases  and  loans  should  be  treated 
as  a  one  time  transaction  for  purposes  of 
assessing  a  502(i)  penalty.  One 
commentator  found  no  basis  in  either 
section  4975  of  the  Code  or  in  the 
applicable  IRS  regulations  for  treating 
continuing  transaction  as  separate 
events  on  an  annual  basis,  and  stated 
that  the  proposed  method  of 
computation  was  “especially  onerous” 
where  a  long-term  lease  or  loan  is  not 
renegotiated  annually.  The  second 
commentator  argued  that  the 
Department’s  proposal  to  impose  a 
separate  penalty  for  each  year  in  which 
a  continuing  transaction  occurs  is 
inconsistent  with  the  plain  language  of 
E3USA  section  502(i],  and  the  Congress’ 
failure  to  refer  to  an  annual  sanction  in 
section  502(i)  as  it  did  under  the 
analogous  sections  of  the  Code  suggests 
that  Congress  did  not  intend  for  section 
502(i)  of  ERISA  to  operate  in  the  same 
manner  as  the  Code  provisions.  Further, 
the  commentator  stated  that  there  was 
no  indication  in  the  legislative  history  of 
section  502(i}  of  Congressional  support 
of  the  Department’s  approach. 

After  careful  consideration,  the 
Department  has  decided  to  retain  the 
method  of  computation  on  an  annual 
basis  as  proposed.  The  Department 
believes  that  this  approach  is  necessary 
to  implement  the  intent  of  Congress  to 
have  the  ERISA  section  502(i)  sanction 
operate  in  a  manner  similar  to  the 
parallel  excise  tax  provisions  of  the 
Code. 

Although  prior  to  1987  section  502(i]  of 
ERISA  did  not  expressly  refer  to  an 
annual  sanction  for  prohibited 
transactions  which  are  continuing  in 
nature.  Congress  had  expressed  ^e 
intent  that  the  sanction  under  section 
502(i]  of  ERISA  would  operate  in  a 
manner  similar  to  the  excise  tax  imder 
section  4975  of  the  Code.  Further, 
Congress  derived  the  prohibited 
transaction  provisions  of  ERISA  from 
the  private  foundation  excise  tax 
language  under  section  4941  of  the 
Code,‘  and  the  method  of  computing  the 
tax  imder  the  private  foundation  excise 
tax  regulations  was  well-established  at 
the  time  that  Congress  passed  ERISA.* 
In  addition,  in  1986  Congress  expressly 
authorized  the  Department  to  assess 
civil  penalties  on  an  annual  basis  with 
respect  to  prohibited  transactions  by 
parties  in  interest  to  the  federal  Thrift 

*  HJL  Rep.  1280. 93rd  Cong..  2d  Seas.  321  (1974). 

*  Regulation!  under  section  4941  of  the  Code  were 
adopted  on  April  17, 1973  (38  PR  9493). 


Savings  Fund  *  and  indicated  that  the 
Secretary  of  Labor’s  responsibility  to 
enforce  fiduciary  responsibilities  is 
similar  under  FERSA  and  ERISA.* 
Moreover,  on  December  22, 1987, 
Congress  amended  section  502(i)  of 
ERISA  to  clarify  that  civil  penalties 
under  that  provision  (as  under  $  4975  of 
the  Code)  were  to  be  assessed  on  an 
annual  basis  for  prohibited  transactions 
that  were  continuing  in  nature.  See 
Subtitle  D  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L  Na 
100-203, 101  Stat  1330-373,  Part  II  (The 
Pension  Protection  Act  of  1987),  Subpart 
D,  Section  9344. 

Based  on  the  foregoing,  the 
Department  believes  that  there  is  no 
indication  that  Congress  intended  to 
single  out  plans  covered  by  502(i)  of 
ERISA  for  a  different  and  lesser  penalty. 
Rather.  Congress  has  expressed  its 
intent  that  each  of  these  prohibited 
transaction  penalty  provisions  serve  the 
same  function — to  deter  prohibited 
transactions.  In  the  Department’s  view, 
the  pyramiding  approach  adopted  by  the 
IRS  in  1973  best  effectuates  that  goal.* 

Thus,  the  Department  has  concluded 
that  it  is  consistent  with  Congressional 
intent  to  compute  the  two  civil  penalties 
under  section  502(i)  of  ERISA  in 
accordance  with  the  method  of 
computation  use  in  the  Internal  Revenue 
Code  and  regulations.  'Dierefore,  on  this 
point,  the  final  ERISA  section  502(i) 
regulation  is  published  as  propos^. 

The  proposed  regulation  contained 
two  examples  of  how  to  compute  the 
civil  penalty.  One  example  described  a 
sale  of  property  (involving  a  single 
prohibited  act)  and  the  other  described 
a  prohibited  transaction  which  is 
continuing  in  nature,  thereby  illustrating 
the  pyramiding  approach.  This  latter 
computation  was  taken  from  the  private 
foundation  excise  tax  regulations  at  26 
CFR  53.4941(e)-(l)(e)(l)(ii),  Example  2, 
and  involves  a  multi-year  lease.  'The 
Department  received  one  letter  of 
comment  suggesting  that  an  additional 
example  should  be  provided  involving 
the  computation  of  sanctions  for  the 
prohibited  lending  of  money.  After 
consideration,  the  Department  decided 
that  the  examples  given  in  the  proposed 

*  Section  8477(e)(1)(B)  of  the  Federal  Employees' 
Retirement  System  Art  of  1986,  S  U.S.C. 
8477(e)(lMB). 

*  Conf.  Rep.  99-606. 99th  Cong..  2nd  Sess.  138 
(1986). 

*  See  note  3,  anpra.  In  this  regard,  the  Department 
notes  that  section  505  of  ERISA  contains  a  broad 
grant  of  rulemaking  authority.  By  cross-referencing 
the  parallel  Code  provisions  when  enacting  ERISA 
section  502(i).  Congress  indicated  that  the 
Department  in  implementing  an  effective  civil 
penalty  program  under  that  broad  grant  of  authority, 
should  look  to  the  Code  for  guidance. 
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regulation  are  sufficient  to  illustrate  the 
general  principles  involved  in  computing 
the  sanction,  and  the  Department  is 
therefore  publishing  the  flnal  regulation 
as  proposed  in  this  regard.  As  a  general 
matter,  the  Department  notes  its 
intention  to  follow  the  published 
opinions  of  the  IRS  with  respect  to 
prohibited  transaction  excise  taxes  in 
computing  civil  sanctions  under  502(i]  of 
ERISA. 

Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  regulatory  action  will  not  have  any 
significant  impact  on  a  substantial 
number  of  small  entities,  and  contains 
no  reporting  and  disclosure 
requirements.  The  primary  purpose  of 
the  regulation  is  to  deter  in^viduals 
who  manage  welfare  plan  assets  from 
engaging  in  prohibited  transactions,  e.g., 
from  using  such  assets  for  their  owm 
benefit.  To  that  extent,  the  regulation 
will  enable  the  Department  to  assess 
civil  penalties  on  Uiose  individuals  who 
are  found  to  be  violating  the  ERISA 
prohibited  transaction  provisions.  Based 
on  enforcement  experience  and 
information  filed  by  welfare  plans  on 
annual  financial  reports  (Form  5500's), 
the  Department  estimates  that  it  will 
identify  approximately  100  cases  each 
year  which  will  result  in  penalties. 

Some,  and  perhaps  many,  of  the 
penalties  will  involve  parties  in  interest 
with  respect  to  small  plans;  however, 
given  the  selective  nature  of  the  burden 
imposed  by  this  regulation,  the 
Department  believes  that  the  regulation 
will  not  have  a  signiHcant  impact  on 
small  employee  benefit  plans.  In 
addition,  the  regulation  will  not 
si.bstantially  a^ect  small  entities  which 
provide  services  to  such  plans  or  small 
entities  in  which  such  plans  invest. 

Executive  Order  12291 

The  Department  has  determined  that 
this  final  regulation  does  not  constitute 
a  “major  rule”  as  that  term  is  used  in 
Executive  Order  12291  because  the 
action  does  not  result  in:  An  annual 
effect  on  the  economy  of  $100  million;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions;  or  signiHcant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperworit  Reduction  Act 

The  final  regulation  defining  terms 


which  relate  to  the  assessment  of  civil 
sanctions  under  ERISA  section  502(il 
does  not  contain  any  new  information 
collection  requirements  and  does  not 
modify  any  existing  requirements.  Thus, 
it  is  not  subject  to  section  3504(h)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3504(h). 

Statutory  Authority 

The  regulation  is  adopted  pursuant  to 
the  authority  contained  in  sections  502 
and  505  of  ERISA  (Pub.  L.  93-406,  88 
Stat.  892,  894;  29  U.S.C.  1132, 1135)  and 
Secretary’s  Order  1-87,  52  FR 13139 
(April  21, 1987). 

List  of  Subjects  in  29  CFR  Part  2560 

Claims,  Employee  benefit  plans. 
Employee  Retirement  Income  Security 
Act,  Law  enforcement.  Pensions. 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  G  of  Chapter  XXV 
of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2560— RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT 

1.  'The  authority  citation  for  Part  2560 
is  revised  to  read  as  set  forth  below: 

Authority:  Section  502, 505  of  ERISA  29 
U.S.C.  1132, 1135,  and  Secretary’s  Order  1-67, 
52  FR  13139  (April  21, 1987).  S  2560.502-1  also 
issued  under  S^tion  502(b)(2),  29  U.S.C. 
1132(b)(2);  S  2560.5021-1  also  issued  under 
Section  502(1),  29  US.C.  1132(i);  {  2560.503-1 
also  issued  under  Section  503, 29  U.S.C.  1133. 

2.  By  adding  a  new  §  2560.502i-l  in  the 
appropriate  place  to  read  as  follows: 

92560.5021-1  CivU  Penalties  Under  Section 
502(1). 

(a)  In  general.  Section  S02(i)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA  or  the  Act)  permits 
the  Secretary  of  Labor  to  assess  a  civil 
penalty  against  a  party  in  interest  who 
engages  in  a  prohibited  transaction  with 
respect  to  an  employee  benefit  plan 
other  than  a  plan  described  in  section 
4975(e)(1)  of  the  Internal  Revenue  Code 
(the  Code).  The  initial  penalty  under 
section  502(i)  is  five  percent  of  the  total 
“amount  involved”  in  the  prohibited 
transaction  (unless  a  lesser  amount  is 
otherwise  agreed  to  by  the  parties). 
However,  if  the  prohibited  transaction  is 
not  corrected  during  the  “correction 
period,”  the  civil  penalty  shall  be  100 
percent  of  the  “amount  involved” 

(unless  a  lesser  amount  is  otherwise 
agreed  to  by  the  parties).  Paragraph  (b) 
of  this  section  defines  the  term  “amount 
involved,”  paragraph  (c)  defines  the 
term  “correction,”  and  paragraph  (d) 
deffnes  the  term  “correction  period.” 


Paragraph  (e)  illustrates  the  computation 
of  the  civil  penalty  under  section  502(i). 
Paragraph  (f)  is  a  cross  reference  to  tbe 
Department’s  procedural  rules  for 
section  502(i)  proceedings. 

(b)  Amount  involved.  Section  502(i)  of 
EFllSA  states  that  the  term  “amount 
involved”  in  that  section  shall  be 
defined  as  it  is  defined  under  section 
4975(f)(4)  of  the  Code.  As  provided  in  26 
CFR  141.4975.13,  26  CFR  53.4941 (e)-l(b) 
is  controlling  with  respect  to  the 
interpretation  of  the  term  "amount 
involved”  under  section  4975  of  the 
Code.  Accordingly,  the  Department  of 
Labor  will  apply  the  principles  set  out  at 
26  CFR  53.4941(e)-l(b)  in  determining 
the  “amount  involved’  in  a  transaction 
subject  to  the  civil  penalty  provided  by 
section  502(i)  of  the  Act  and  this  section. 

(c)  Correction.  Section  502(i)  of  ERISA 
states  that  the  term  “correction”  shall  be 
defined  in  a  manner  that  is  consistent 
with  the  definition  of  that  term  under 
section  4975(f)(5)  of  the  Code.  As 
provided  in  26  CFR  141.4975-13,  26  CFR 
53.4941(e)-l(c)  is  controlling  with 
respect  to  the  interpretation  of  the  term 
“correction”  for  purposes  of  section  4975 
of  the  Code.  Accordingly,  the 
Department  of  Labor  will  apply  the 
principles  set  out  iii  26  CFR  53.4941(e)- 
U)(c)  in  interpreting  the  term 
“correction”  under  section  502(i)  of  the 
Act  and  this  section. 

(d)  Correction  Period.  (1)  In  general, 
the  “correction  period”  begins  on  the 
date  the  prohibited  transaction  occurs 
and  ends  90  days  after  a  final  agency 
order  with  respect  to  such  transaction. 

(2)  When  a  party  in  interest  seeks 
judicial  review  within  90  days  of  a  final 
agency  order  in  an  ERISA  section  502(i) 
proceeding,  the  correction  period  will 
end  90  days  after  the  entry  of  a  final 
order  in  the  judicial  action. 

(3)  The  following  examples  illustrate 
the  operation  of  this  paragraph: 

(i)  A  party  in  interest  receives  notice  of  the 
Department's  intent  to  impose  the  section 
502(i)  penalty  and  does  not  invoke  the  ERISA 
section  502(i)  prohibited  transaction  penalty 
proceedings  described  in  9  2570.1  of  this 
chapter  within  30  days  of  such  notice.  As 
provided  in  9  2570.5  of  this  chapter,  the  notice 
of  the  intent  to  impose  a  penalty  becomes  a 
final  order  after  30  days.  Thus,  the 
“correction  period”  ends  90  days  after  the 
expiration  of  the  30  day  period. 

(ii)  A  party  in  interest  contests  a  proposed 
section  502(i)  penalty,  but  does  not  appeal  an 
adverse  decision  of  the  administrative  law 
judge  in  the  proceeding.  As  provided  in 

§  2570.10(a)  of  this  chapter,  the  decision  of 
the  administrative  law  judge  becomes  a  final 
order  of  the  Department  unless  the  decision 
is  appealed  wi^in  20  days  after  the  date  of 
such  order.  Thus,  the  correction  period  ends 
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90  days  after  the  expiration  of  such  20  day 
period. 

(iii)  The  Secretary  of  Labor  issues  to  a 
party  in  interest  a  decision  upholding  an 
administrative  law  judge's  adverse  decision. 
As  provided  in  S  2570.12(b]  of  this  chapter, 
the  decision  of  the  Secretary  becomes  a  final 
order  of  the  Department  immediately.  Thus, 
the  correction  period  will  end  90  days  after 
the  issuance  of  the  Secretary's  order  unless 
the  party  in  interest  judicially  contests  the 
order  within  that  90  day  period.  If  the  party  in 
interest  so  contests  the  order,  the  correction 
period  will  end  90  days  after  the  entry  of  a 
Hnal  order  in  the  judicial  action. 

(e)  Computation  of  the  Section  502(if 
penalty.  (1]  In  general,  the  civil  penalty 
under  section  502(i)  is  determined  by 
applying  the  applicable  percentage  (five 
percent  or  one  hundred  percent]  to  the 
aggregate  amount  involved  in  the 
transaction.  However,  a  continuing 
prohibited  transaction,  such  as  a  lease 
or  a  loan,  is  treated  as  giving  rise  to  a 
separate  event  subject  to  the  sanction 
for  each  year  (as  measured  from  the 
anniversary  date  of  the  transaction]  in 
which  the  transaction  occurs. 

(2]  The  following  examples  illustrate 
the  computation  of  the  section  502(i] 
penalty: 

(i]  An  employee  benefit  plan  purchases 
property  from  a  party  in  interest  at  a  price  of 
$10,000.  The  fair  market  value  of  the  property 
is  $5,000.  The  "amount  involved”  in  that 
transaction,  as  determined  under  26  CFR 
53.4941(e)-l(b).  is  $10,000  (the  greater  of  the 
amount  paid  by  the  plan  or  the  fair  market 
value  of  the  property].  The  initial  Hve  percent 
penalty  under  section  502(i]  is  $500  (five 
percent  of  $10,000). 

(ii]  An  employee  benefit  plan  executes  a 
four  year  lease  with  a  party  in  interest  at  an 
annual  rental  of  $10,000  (which  is  the  fair 
rental  value  of  the  property].  The  amount 
involved  in  each  year  of  that  transaction,  as 
determined  under  26  CFR  53.4941(e)-l(b),  is 
$10,000.  The  amount  of  the  initial  sanction 
under  ERISA  section  502(i)  would  be  a  total 
of  $5,000:  $2,000  ($10,000  x  5%  x  4  with  respect 
to  the  rentals  paid  in  the  Hrst  year  of  the 
lease]:  $1,500  ($10,000  x  5%  x  3  with  respect  to 
the  second  year):  $1,000  ($10,000  x  5%  x  2 
with  respect  to  die  third  year):  $500  ($10,000  x 
5%  x  1  with  respect  to  the  fourth  year). 

(f)  Cross  Reference.  See  5  §  2570,1- 
2570.12  of  this  chapter  for  procedural 
rules  relating  to  section  502(i]  penalty 
proceedings.- 

Signed  at  Washington,  DC  this  20th  day  of 
September,  1988. 

David  M.  Walker, 

Assistant  Secretary  of  Labor,  Pension  and 
Welfare  Benefits  Administration. 

[FR  Doc.  88-21790  Filed  »-23-88;  8:45  am] 
BUJJNO  CODE  4510-2»-M 


29  CFR  Part  2570 

Final  Regulation  Establishing 
Procedures  for  the  Assessment  of 
Civil  Sanctions  Under  ERISA  Section 
502(i) 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Final  regulation. 

summary:  This  document  contains  a 
flnal  regulation  that  sets  forth  the 
procedures  for  the  assessment  of  civil 
sanctions  under  section  502(i]  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA,  or  the  Act).  Section 
502(i]  of  ERISA  authorizes  the  Secretary 
of  Labor  to  assess  civil  penalties  against 
parties  in  interest  who  engage  in 
prohibited  transactions  with  certain 
employee  benefit  plans.  This  section 
generally  applies  to  prohibited 
transactions  involving  welfare  plans  and 
nonqualified  pension  plans,  and 
provides  for  the  assessment  of  penalties 
equal  to  specificed  percentages  of  the 
amount  involved  in  the  imderlying 
prohibited  transaction.  This  regulation 
establishes  the  procedural  framework 
for  such  civil  penalties.  A  separate 
document  containing  regulations  which 
define  the  terms  “amount  involved”  and 
“correction”  imder  ERISA  section  502(i] 
is  also  being  published  today. 

EFFECTIVE  DATE:  October  26, 1988. 

FOR  FURTHER  INFORMA-DON  CONTACT: 
Susan  E.  Rees,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  (202) 
523-9141,  U.S.  Department  of  Labor, 
Washington,  DC  20210,  or  Debra  L. 

Silver,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Washington,  DC  20210,  (202)  523- 
8671. 

SUPPLEMENTARY  INFORMA'DON:  Section 
406  of  ERISA  prohibits  certain 
transactions  between  an  employee 
benefit  plan  and  a  “party  in  interest”  (as 
defined  in  section  3(14]  of  ERISA).  In 
section  502(i]  of  ERISA,  Congress 
granted  the  Secretary  of  Labor  the 
authority  to  assess  civil  penalties 
against  parties  in  interest  with  respect 
to  prohibited  transactions  with  welfare 
plans  and  pension  plans  which  are  not 
“qualified”  plans  under  the  Internal 
Revenue  Code.^  That  section  of  the  Act 

'  The  excise  tax  provisions  of  sections  4941  and 
4975  of  the  Internal  Revenue  Code  impose  similar 
penalties  against  disqualified  persons  who  engage 
in  prohibited  transactions  with,  respectively,  private 
foundations  and  tax  qualified  benefit  plans.  A 
parallel  provision  of  the  Federal  Employee 
Retirement  System  Act  of  1986  assesse3  a  similar 
penalty  with  respect  to  prohibited  transactions 
involving  the  Federal  Thrift  Savings  Fund.  See  5 
U.S.&  8477(e)(1)(B). 


provides  that  the  amount  of  such 
penalty  may  not  exceed  5  percent  of  the 
amount  involved  in  the  transaction 
except  that  if  the  transaction  is  not 
corrected  within  90  days  after  notice 
fi-om  the  Secretary,  such  penalty  may  be 
in  an  amount  not  more  than  100  percent 
of  the  amount  involved.  These  final 
procedural  rules  provide  for  an 
administrative  proceeding  with  respect 
to  the  assessment  of  the  ERISA  section 
502(i]  sanction.  A  separate  final 
regulation  dealing  with  the  definition  of 
the  terms  “amount  involved”  and 
“correction”  is  also  being  published 
today.  As  discussed  in  the 
supplementary  information 
accompanying  that  publication,  the 
Department  of  Labor  (the  Department] 
believes  that  adoption  of  these 
regulations  is  necessary  for  the  effective 
implementation  of  its  ERISA 
enforcement  program. 

On  August  27, 1986,  the  Department 
published  a  notice  in  the  Federal 
Register  containing  proposed  regulations 
to  establish  procedures  fon  (1) 
Notification  to  a  party  in  interest  that 
the  Department  intends  to  assess  the 
penalty  provided  by  section  502(i],  (2) 
requesting  a  hearing  with  respect  to  the 
matter  before  an  administrative  law 
judge,  and  (3)  an  appeal  of  an 
administrative  law  judge’s  decision  to 
the  Secretary  or  his  delegate. 

The  Department  has  published  rules 
of  practice  and  procedure  for 
administrative  hearings  before  the 
Office  of  Administrative  Law  Judges  at 
29  CFR  Part  18, 48  FR  32538  (1983).  The 
proposed  regulation  presented  for 
comment  several  modifications  to  the 
rules  set  forth  in  29  CFR  Part  18.  The 
proposed  modifications  were  designed 
to  maintain  the  maximum  degree  of 
uniformity  with  the  rules  set  forth  in  29 
CFR  Part  18,  consistent  with  the  special 
characteristics  of  proceedings  imder 
ERISA  section  502(i].  The  final  rules 
published  herein  relate  specifically  to 
proceedings  under  ERISA  section  502(i] 
and  are  controlling  to  the  extent  they 
are  inconsistent  with  any  portion  of  29 
CFR  Part  18. 

The  following  discussion  summarizes 
the  specific  proposed  modifications  to 
the  rules  in  29  CFR  Part  18  and  the  major 
issues  raised  by  the  commentators,  and 
explains  the  Department's  reasons  for 
adopting  the  final  regulations  published 
with  this  notice. 

General 

The  Applicability  of  these  rules  imder 
ERISA  section  502(i]  is  set  forth  at  the 
outset  of  the  procedural  regulations 
(§  2570.1).  The  definitional  section 
(§  2570.2)  incorporates  the  basic 
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adjudicatory  principles  set  forth  at  29 
CHt  Part  Ift.  Iwt  includes  terms  and 
concepts  of  sped&c  relevance  to 
proceedings  under  ERISA  sectira  S02(i). 
In  this  respect  it  differs  &c»n  its  m(»e 
general  counterpart  at  S  18.2  of  this  title. 
In  particular,  S  2S70.2(q)  states  that  the 
term  “Secretar]^”  means  the  Secretary  of 
Labor  and  includes  various  individuids 
to  whom  the  Secretary  may  delegate 
authority.  This  definition  is  not  intended 
to  suggest  any  limitation  on  the 
authority  which  the  Secretary  has 
delegated  to  the  Assistant  Searetary  for 
Pension  and  Welfare  Bmiefits.  By  Order 
1-87,  52  FR 13139  (April  21, 1987],  the 
Secretary  has  delegated  most  of  his 
authority  under  ERISA,  including 
authority  to  make  final  decisions  to 
assess  the  penalty  provided  under 
section  502(i].  to  the  Assistant  Secretary 
for  Pension  and  Welfare  Benefits.  Thus, 
the  Department  contemplates  that  the 
duties  assigned  to  the  Siecretary  under 
the  procedural  regulation  will  in  fact  be 
disdiarged  by  the  Assistant  Secretary 
for  Pension  and  Welfeue  Benefits. 

The  Department  received  no 
comments  on  this  secticm  and  it  will 
therefore  be  published  as  proposed, 
except  that,  in  response  to  a  comment, 
as  explained  below,  a  new  subsection 
was  added  to  define  die  term  “answer." 

Proceedings  Before  Administrative  Law 
Judges 

The  rules  in  29  CFR  Part  18  concerning 
the  computation  time,  pleadings, 
prehearing  ctmferences  and  statements, 
and  settlements  are  adt^ited  in  these 
procedures  for  adjudicathms  under 
ERISA  section  5Q2(i).  The  Departmmt 
proposed  to  repuldi^  §  18.3  as  9  2570.3 
in  order  to  identify  how  the  Department 
should  be  served  in  a  S02(i)  proceeding, 
but  made  no  substantive  modifications 
in  die  section.  One  commentator 
expressed  concern  that,  under  the 
proposal,  a  scctian  502(i)  proceeding 
could  tran^nre  and  a  default  be  entered 
without  actual  notice  to  die  party  in 
interest  and  with  no  furdier  recoorse 
provided.  Thns,  diat  commentator 
suggested  an  amendment  to 
9  2570.3(d](2]  to  provide  that  service  of 
notice  by  certifi^  mail  in  5a2(i) 
proceedings  is  complete  only  upon 
receipt  by  the  addressee,  and  that  a 
return  receipt  from  the  addressee  for  a 
copy  of  a  notice  sent  by  certified  mail 
should  be  phma  facie  evidoice  oi  the 
addressee's  receipt  of  the  notice. 

After  careful  consideration,  the 
Department  found  no  compelling  reason 
to  depart  from  the  service  rule 
applicable  to  all  department 
proceedings,  and  dterefore  deckled  to 
publish  9  257(k3(d)  as  proposed.  The 
Department  believes  that  the  adoption 


of  such  a  “return  receipt**  service  rule 
would  not  only  be  inconsistent  with  the 
Department's  objective  of  providing 
expedited  section  502(i)  [Htxaedings  but 
such  a  rule  would  also  enable  an  elusive 
party  in  interest  to  hamper  the 
Department's  efforts  to  initiate 
proceedings.  However,  the  Dpartment 
has  modified  9  2570.5  by  adding  a 
provision  which  permits  the 
administrative  law  judge  to  decline  to 
enter  a  default  judgment  where  there  is 
proof  of  defective  notice. 

The  proposed  procedural  regulation  at 
9  2570.3(e)  specifically  stated  that  there 
would  be  no  formal  requirements  for 
pleadings  in  section  5(^i}  proceedings. 
Thus,  the  proposed  regulation  did  not 
set  fortii  spedfic  requirements  regarding 
the  contents  of  eith»  the  notice  issued 
by  the  Department  initiating  a  section 
502(i)  proceeding  or  the  contents  oi  tiie 
answer  which  must  be  filed  with  reflect 
to  the  notice  in  order  to  avoid  a  default 
judgment  under  proposed  9  25703. 

The  Department  received  one 
comment  letter  regarding  this  a^)ect  of 
the  prc^KMed  regulation.  The 
commentator  suggested  that  the 
Department  revise  proposed  9  2570.5  to 
describe  explicitly  the  infmmation  that 
the  respcHident  most  indude  in  the 
answer  to  the  notice  mitisting  a  section 
502(i}  proceeding.  Further,  the 
commentator  stated  that  the  Department 
should  describe  in  more  detail  ^ 
information  that  the  section  502(i)  notice 
must  contain. 

After  consideration,  the  Department 
has  decided  to  provide  additional 
guidance  to  addressees  as  to  how  to 
respond  to  a  502(i)  notice,  similar  to  that 
provided  by  9 18.5(d]  for  all  other 
Department  proceedings.  The 
Department  found,  however,  that  there 
was  no  reason  to  elaborate  on  the 
general  procedural  definition  of  the 
document  which  initiates  the 
proceeding,  whether  it  is  called  “notice” 
or  "complaint.”  Compare  29  CFR  18.2(d) 
and  29  CFR  2570.2(c)  (as  proposed). 
Accordingly,  9  2570.3  will  be  puUished 
in  final  as  proposed,  but  the  final 
regulation  at  29  CFR  2570.2(cl  now 
provides  that  the  definition  of  "answer” 
as  set  out  in  29  CFR  18.5(d)(2)  applies  to 
responses  in  prohibited  transaction 
penalty  proceedings. 

A  section  on  die  consequences  of 
default  (9  2570.5)  has  been  included  in 
these  rules  to  in^cate  that  unless  dm 
respondent  mvokes  the  adjudicatory 
procedures  under  ERISA  section  502(iJ 
within  30  days  after  it  is  informed  of  the 
intention  of  the  Department  to  assess  a 
civil  sancdnn  and»  ERISA  section 
502(1),  the  assessment  of  that  penalty 
will  become  final.  Although  the 


Department  received  no  comments 
specifically  referring  to  this  proposal,  the 
Department  has  decided,  as  discussed 
above,  to  add  a  provision  to  §  2570.5(a) 
which  will  permit  the  administrative  law 
judge  to  set  aside  a  default  where  there 
is  proof  of  defective  notice. 

l^oposed  §  2570.6,  respecting  consent 
orders  and  settlements,  specified  time 
periods  within  which  parties  must:  (1) 
Request  the  deferral  cf  a  hearing  to 
permit  the  negotiation  of  a  settlement; 

(2)  submit  a  proposed  consent 
agreement;  or  (3)  file  objections  to 
proposed  settlement  agreements.  The 
section  also  proposed  that  the 
administrative  law  judge's  decision  shall 
include  the  terms  and  conditions  of  any 
consent  order  or  settlement  which  has 
been  agreed  to  by  the  parties  and 
proposed  that  the  decision  of  the 
administrative  law  judge  which 
incorporates  such  consent  order  shall 
become  final  agency  action  within  the 
meaning  of  5  U.&C.  704. 

The  Department  received  one 
comment  on  this  section  which 
suggested  (1)  that  the  time  limitaticms 
for  settlement  purposes  in  proposed 
§  2570.6  (a)  and  (c)  should  be  eliminated 
in  favor  of  committing  the  issue  to  the 
discretion  of  the  presiding 
administrative  law  judge,  and  (2)  that 
the  administrative  law  judge  shcmld  also 
have  the  authority  to  grant  extensions  of 
time  for  a  party  to  object  to  a  proposed 
settlement  greater  than  the  15  day  Kmit 
proposed  in  9  2570.6(e). 

ITie  Department  recognizes  that  the 
proposed  time  limitations  place  a 
certain  degree  of  constraint  on  all 
parties  to  a  502(i)  proceeding.  However, 
after  careful  review,  the  Department  has 
decided  to  maintain  the  section  as 
proposed  because  the  time  limits  are 
reasonable  and  in  keeping  with  the  goal 
of  the  Department  to  con^ct  section 
502(i}  proceedings  on  an  expedited 
basis. 

Secticm  2570.7  proposed  that 
discovery  may  be  ordered  by  the 
administrative  law  judge  only  vqion  a 
showing  of  good  cause  by  the  party 
seeking  discovery.  This  differs  from  the 
more  expansive  standard  fc»  discovery 
contained  in  29  CFR  18.14.  Proposed 
§  2570.7  stated  that  in  cases  in  which 
discovery  is  ordered  by  the 
administrative  law  judge,  the  order  shall 
expressly  limit  the  scope  and  terms 
discovery  to  that  for  which  good  cause 
has  been  shown. 

The  Department  received  two 
comments  on  this  section.  One 
commentator  supported  the  Hmitation 
on  discovery  so  that  502(i)  proceedings 
would  not  become  “fishing  expeditions" 
but  would  be  limited  to  determining  the 
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single  issue  of  whether  a  civil  penalty 
should  be  assessed  for  a  specific 
prohibited  transaction. 

Another  conunentator  objected 
strongly  to  the  proposed  regulation’s 
departure  from  the  more  expansive 
discovery  standard  set  forth  in  29  CFR 
18.14.  This  commentator  stated  that  the 
departure  was  "unwarranted  and  an 
infringement  on  due  process,”  and  that 
the  proposed  regulation’s  approach  to 
discovery  would  put  the  parties  to  the 
proceeding  “on  an  imequal  footing,  with 
the  Department  having  the  clear 
advantage.”  Further,  the  commentator 
suggested  that  by  limiting  discovery,  the 
Department  was  attempting  to  “stack 
the  deck”  in  its  own  favor  by  rejecting  a 
“discovery  practice  that  is  an  important 
and  useful  element  of  the  federal 
judicial  system.” 

After  careful  consideration,  the 
Department  has  decided  to  reformulate 
§  2570.7  to  provide  a  less  stringent 
standard  for  discovery  in  section  502(i] 
proceedings  than  that  proposed,  but  one 
which  is  still  consistent  with  the 
Department’s  overall  objective  of 
establishing  a  streamlined  procedure. 
The  final  regulation  continues  to  require 
that  a  party  seeking  discovery  must 
obtain  an  order  of  ^e  administrative 
law  judge  and  that  the  order  expressly 
limit  the  scope  and  terms  of  discovery  to 
that  for  which  “good  cause”  has  been 
shown.  The  standard  of  “good  cause,” 
however,  is  not  defined  as  requiring  a 
showing  that  the  discovery  requested 
relates  to  a  genuine  issue  as  to  a 
material  fact  that  is  relevant  to  the 
proceeding.  Finally,  consistent  with 
§  18.14,  the  standard  proposed  in 
§  2570.7(a)  remains  applicable  to 
discovery  requests  for  materials 
prepared  in  anticipation  of  or  for  the 
hearing  by  another  party’s 
representative. 

The  section  on  expedited  proceedings 
(§  2570.9]  proposed  that  the  scheduling 
and  disposition  of  all  section  502[i] 
cases  shall  be  on  an  expedited  basis. 
Under  the  counterpart  section  of  Part  18 
of  the  title,  §  18.42,  expedited  treatment 
of  a  case  generally  occurs  only  at  the 
request  of  a  party  and  at  the  discretion 
of  the  administrative  law  judge.  As  with 
the  Department’s  proposed  regulation  on 
discovery  in  section  502(i)  proceedings, 
two  commentators  did  not  agree  on  this 
section.  One  conunentator  supported  the 
proposed  requirement  that  section  502(i) 
proceedings  be  heard  on  an  expedited 
basis,  stating  that  where  transactions 
are  ongoing,  it  is  in  everyone’s  best 
interest  to  resolve  the  matter  quickly. 
The  other  commentator  felt  that  there 
was  no  apparent  justification  for  the 
proposal  and  that  it  would  create  an 
advantage  for  the  Department.  That 


commentator  also  suggested  that  if 
§  2570.9  was  retained,  it  ought  to  specify 
how  the  procedures  are  to  be  expedited. 

Upon  further  reflection,  the 
Department  has  determined  that  the 
existing  procedures  in  29  CFR  Part  18 
provide  for  sufficiently  timely 
processing  and  thus  it  is  not  necessary 
to  mandate  that  every  section  502(i] 
proceeding  be  heard  on  an  expedited 
basis.  Therefore,  the  proposed  section 
2570.9  has  been  deleted,  and  the 
procedures  embodied  in  29  CFR  18.42 
will  govern  requests  by  any  party  for 
expedited  treatment  in  a  section  502(i) 
proceeding.  As  a  general  matter, 
however,  the  Department  anticipates 
requesting  expedited  treatment  under 
such  procedures  in  section  502(i) 
proceedings.  Because  of  the  deletion, 
proposed  §§  2570.10-2510.12  have  been 
renumbered  accordingly. 

Appeals 

The  proposed  sections  on  appeals 
(§§  2570.10-2570.12)  provided  a  twenty 
day  period  in  which  any  party  to  a 
section  502(i]  proceeding  may  seek 
review  of  an  administrative  law  judge 
decision  by  the  Secretary  or  his 
delegate.  The  Secretary  has  delegated 
his  authority  with  respect  to  these 
appellate  procedures  to  the  Assistant 
Secretary  for  Pension  and  Welfare 
Benefits.  The  proposed  regulations 
provided  for  a  review  of  the 
administrative  record  made  before  the 
administrative  law  judge,  supplemented 
by  briefs.  Under  proposed  §  2570.12(b], 
the  Secretary  or  his  delegate,  may 
affirm,  modify,  or  set  aside,  in  whole  or 
in  part,  the  decision  on  appeal. 

The  Department  received  one 
comment  letter  regarding  appeals.  The 
commentator  argued  that  the  delegation 
of  the  Secretary’s  authority  over  appeals 
to  the  Assistant  Secretary  would  make 
the  appeals  procedures  a  “meaningless 
waste  of  time”  and  queried  whether,  in 
the  final  analysis,  a  respondent  could 
expect  the  Assistant  Secretary,  whose 
staff  issues  a  section  502(i]  notice  and 
conducts  the  investigation  leading  to  the 
proceeding,  to  overrule  the  decision  of 
an  administrative  law  judge  imposing 
the  penalty. 

In  response,  the  Department  notes 
that  under  the  APA,  an  agency  may 
exercise  adjudicatory  authority  and 
supervise  enforcement  activity  so  long 
as  those  persons  involved  in  ^e 
prosecutorial  function  and  those  persons 
involved  in  the  adjudicatory  function 
report  to  the  agency  head  by  a  separate 
chain  of  authority.  The  Secretary  has 
established  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  within 
the  Department  for  the  purpose  of 
carrying  out  most  of  the  Secretary’s 


responsibilities  under  ERISA,  and  has 
designated  the  Assistant  Secretary  as 
agency  head  for  purposes  of  ERISA 
enforcement.  See  Secretary’s  Order  1- 
87,  52  FR 1319  (April  21, 1987).  Thus,  the 
Assistant  Secretary  may  lawfully 
oversee  the  prosecution  of  502(i] 
assessments  and  review  the 
administrative  law  judge  decisions  so 
long  as  the  two  functions  are  separately 
maintained  within  the  PWBA. 

Therefore,  the  Department  sees  no  legal 
impediment  to  the  appeal  process  as 
drafted.  The  Department  also  believes 
that  all  parties  will  benefit  fiom  having 
appeals  heard  by  an  official  with 
expertise  in  ERISA  matters.  The 
Department  has  therefore  decided  to 
publish  in  final,  as  proposed,  the 
provision  which  provides  for  an  appeal 
to  the  Secretary  or  his  designee. 

The  Department  received  one  final 
comment  which  argued  that  the 
regulations  should  be  amended  to 
provide  that  section  502(i)  proceedings 
be  stayed  in  the  event  a  related  case  is 
filed  in  district  court  prior  to  the 
issuance  of  a  notice  commencing  a 
section  502(i]  administrative  proceeding 
or  in  the  event  a  related  case  is  filed 
after  a  section  502(i)  administrative 
proceeding  has  been  commenced. 

In  response,  the  Department  has 
decided  that  because  the  statute  does 
not  tie  the  two  types  of  actions  together, 
it  is  not  appropriate  to  do  so  by 
regulation.  Specifically,  because 
commencement  of  one  action  does  not 
toll  the  statute  of  limitations  with 
respect  to  the  other,  the  statute  clearly 
contemplates  that  a  section  502(i) 
administrative  proceeding  can  proceed 
concurrently  with  a  civil  action  brought 
under  section  502(i]  of  ERISA.  The 
Department  sees  no  reason  to  alter  the 
dual  system  provided  by  the  statute. 

Regulatory  Flexibiity  Act 

The  Regulatory  Flexibility  Act 
imposes  certain  requirements  with 
respect  to  rules  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  A“rule”  under 
the  Regulatory  Flexibiity  Act  is  one  for 
which  a  general  notice  of  proposed 
rulemaking  is  required  under  section 
553(b)  of  the  Administrative  Procediwe 
Act.  Under  section  553(b)  of  the 
Administrative  Procedure  Act  a  general 
notice  of  proposed  rulemaking  is  not 
required  for  rules  of  agency 
organization,  procedure  or  practice. 
Thus,  such  rules  are  excluded  from  the 
definition  of  “rule”  under  the  Regulatory 
Flexibility  Act.  Since  this  procedural 
regulation  is  a  rule  of  agency  procedure 
or  practice  it  is  thus  not  subject  to  the 
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requirements  of  the  Regulatory 
Flexibility  Act 

Executive  Order  12291 

The  Department  has  determined  that 
this  regulatory  action  would  not 
consititute  a  “major  rule”  as  that  term  is 
used  in  Executive  Order  12291  because 
the  action  does  not  result  in:  An  annual 
effect  on  the  economy  oS  $100  million;  a 
major  increase  in  costs  oi  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  conqiete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  Paperwodc  Reducthm  Act 
mandates  that  agencies  (wovide  data 
with  respect  to  information  collection 
requirements  vdiich  may  be  imposed  by 
certain  regulatory  action.  Section 
3518(c](l)(i3)  of  t^  Paperwork 
Reduction  Act  {Movides  that  the 
requirements  of  that  Act  do  not  apply  to 
administrative  acrtions  involving  qie^c 
individuals  or  entities.  The  Department 
has  determined  diat  die  administradve 
adjudications  vdiich  would  be 
conducted  pursuant  to  the  procedures 
contained  in  this  regulation  fall  within 
the  scope  of  this  exemption  fraa  the 
Paperwori;  Reduction  Act 

Statutory  Authority 

The  regulation  is  adopted  pursuant  to 
the  authority  contained  in  section  502 
and  505  of  ERISA  (Pub.  L.  Oa-^tOO.  88 
Stat  882, 894;  29  U.S.C  1132. 1135).  and 
Secretary's  Order  1-87. 52  FR 13139 
(April  21. 1987). 

List  of  Subjocti  in  29  OFR  Part  2570 

Administrative  practice  and 
procedure.  Employee  benefit  plans. 
Employee  Retirement  Income  Security 
Act,  Party  in  interest.  Law  enforcement. 
Pensions.  Pension  and  Welfare  BeneSts 
Administration,  Prohibited  transactions. 

Final  Reguladon 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  G  of  Chapter  XXV 
of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  2570— PROCEDURAL 
REGULATIONS  UNDER  THE 
EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT 

By  adding  in  the  appropriate  place  the 
following  new  part 


Subpari  A — Procedures  Foe  The  Asseasment 
of  Civil  Sanctions  Under  ERISA  SectioB  SOefi) 

Sec. 

2570.1  Scope  of  ndes. 

2570.2  Definitions. 

25702  Service:  Copies  of  documents  end 
pleadings. 

257a4  Parties. 

25702  Consequences  of  default 
25702  Consent  order  or  settlement 
257a7  Scope  of  Discovery. 

2570.8  Summary  decision. 

25702  Decision  of  tbe  edministrative  law 
judge. 

2570.10  Review  by  the  Secretary. 

2570.11  Scope  of  review. 

2570.12  Procedures  for  review  by  the 
Secretary. 

Authority:  Section  502(i)  and  505  of  ERISA. 
29  U.S.C  1132(i]  1135,  and  Secretary's  Order 
1-87, 52  FR  13139  (^ril  21. 1987). 

Subpart  A— Procedures  for  the 
Assessment  of  Civil  Sanctions  Under 
ERISA  Section  502(1) 

S  2570.1  Scope  of  rules. 

The  rules  of  practice  set  forth  in  this 
part  are  applicable  to  “prohibited 
transaction  penalty  proceedings”  (as 
defined  in  §  2570uS(o)  of  this  part)  under 
section  502(1)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
The  rules  of  procedure  for 
administrative  hearings  published  by 
the  Department's  Office  of 
Administrative  Law  judges  at  Part  18  of 
this  Title  will  apply  to  matters  arising 
under  ERISA  section  502(i)  except  as 
modified  by  this  section.  These 
proceedings  shall  be  conducted  as 
eiqieditiously  ss  possible,  and  the 
parties  shall  make  every  effort  to  avoid 
delay  at  each  stage  of  tbe  jKOceedings. 

$2570.2  Definitions. 

F(»  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  the  definitions  in  1 18.2  of  this 
title: 

(a)  “Adjudicatory  proceeding''  means 
a  judicial-type  proceeding  leading  to  the 
formulation  of  a  final  ord^, 

(b)  “Administrative  law  judge"  means 
an  administrative  law  judge  appointed 
pursuant  to  the  provisions  of  5  U.S.C. 
3105: 

(c)  “Answer”  is  defined  for  these 
proceedings  as  set  forth  in  $  18.5(d)(2)  of 
this  title; 

(d)  “Commencement  of  proceeding”  is 
the  filing  of  an  answer  by  the 
respondent; 

(e)  "Consent  agreement”  means  any 
written  document  containing  a  specified 
proposed  remedy  or  other  relief 
acceptable  to  tbe  Department  and 
consenting  parties; 


(f)  “ERISA”  means  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended; 

(g)  “Final  order”  means  the  final 
decision  or  action  of  the  Department  of 
Labor  concerning  the  assessment  of  a 
civil  sanction  undn*  ERISA  section  502(i) 
against  a  particular  party.  Such  final 
order  may  result  fiom  a  decision  of  an 
administrative  law  judge  or  the 
Secretary,  or  the  failure  of  a  party  to 
invoke  the  procedures  for  hearings  or 
appeals  under  this  title.  Such  a  final 
order  shall  constitute  final  agency  action 
within  the  meaning  of  5  U.S.C  704; 

(h)  “Hearing”  means  that  part  of  a 
proceeding  which  involves  the 
submission  of  evidence,  either  by  oral 
presentation  or  written  submission,  to 
the  administrative  law  judge; 

(i)  “Notice”  means  any  document, 
however  designated,  issued  by  the 
Department  of  Labor  which  initiates  an 
adjudicatory  proceeding  under  ERISA 
section  502(i): 

(1)  “Order”  means  the  whole  or  any 
part  of  a  final  procedural  or  substantive 
disposition  of  a  matter  under  ERISA 
section  502(i): 

(k)  “Party"  includes  a  person  ot 
agency  named  enr  admitted  as  a  party  to 
a  proceeding: 

(l)  "Person”  indudes  an  individaal, 
partnmbip,  corporation,  employee 
benefit  plan,  association,  ex^ange  or 
other  entity  or  organization; 

(m)  “Petition”  means  a  written 
request,  made  by  a  person  or  party,  for 
some  affirmative  action; 

(n)  “Pleading”  means  the  notice,  the 
answer  to  the  notice,  any  supplement  or 
amendment  thereto,  and  any  reply  that 
may  be  permitted  to  any  answer, 
supplement  or  amendment; 

(o)  “Prohibited  transaction  penalty 
proceeding”  means  a  proceeding 
relating  to  the  assessment  of  the  civil 
penalty  provided  for  in  section  502(i)  of 
ERISA: 

(p)  “Respondent"  means  the  party 
against  whom  the  Department  is  seeking 
to  assess  a  dvil  sanction  under  ERISA 
section  502(i); 

(q)  “Secretary”  means  the  Secretary 
of  Labor  and  includes,  pursuant  to  any 
delegation  of  authority  by  the  Secretary, 
any  assistant  secretary  (including  the 
Assistant  Secretary  for  Pension  and 
Welfare  Benefits),  administrator, 
conunissioner,  appellate  body,  board,  or 
other  official: 

(r)  “Sdidtor"  means  the  Solidtor  of 
Labor  or  his  or  Im  delegate. 
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§  2570.3  Service:  Copies  of  documents 
and  pieadings. 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.3  of  this  title. 

(a)  General.  Copies  of  all  documents 
shall  be  served  on  all  parties  of  record. 
All  documents  should  clearly  designate 
the  docket  number,  if  any,  and  short  title 
of  all  matters.  All  documents  to  be  filed 
shall  be  delivered  or  mailed  to  the  Chief 
Docket  Clerk,  Office  of  Administrative 
Law  Judges,  Suite  600, 1111  Twentieth 
Street  NW.,  Washington,  DC  20036,  or  to 
the  OALJ  Regional  Office  to  which  the 
proceeding  may  have  been  transferred 
for  hearing.  Each  document  filed  shall 
be  clear  and  legible. 

(b)  By  parties.  All  motions,  petitions, 
pleadings,  briefs  or  other  documents 
shall  be  filed  with  the  Office  of 
Administrative  Law  Judges  with  a  copy 
including  any  attachments  to  all  other 
parties  of  record.  When  a  party  is 
represented  by  an  attorney,  service  shall 
be  made  upon  the  attorney.  Service  of 
any  document  upon  any  party  may  be 
made  by  personal  delivery  or  by  mailing 
a  copy  to  the  last  known  address.  The 
Department  shall  be  served  by  delivery 
to  the  Associate  Solicitor,  Plan  Benefits 
Seciurity  Division,  ERISA  Section  502(i] 
Proceeding,  P.O.  Box  1914,  Washington, 
DC  20013.  l^e  person  serving  the 
document  shall  certify  to  the  manner 
and  date  of  service. 

(c)  By  the  Office  of  Administrative 
Law  Judges.  Service  of  orders,  decisions 
and  ail  other  documents,  except  notices, 
shall  be  made  by  regular  mail  to  the  last 
known  address. 

(d)  Service  of  notices.  (1)  Service  of 
notices  shall  be  made  either 

(1)  By  delivering  a  copy  to  the 
inffividual,  any  partner,  any  officer  of  a 
corporation,  or  any  attorney  of  record: 

(ii)  By  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
such  individual,  partner,  officer  or 
attorney:  or 

(iii)  By  mailing  a  copy  to  the  last 
known  address  of  such  individual, 
partner,  officer  or  attorney. 

(2)  If  service  is  accomplished  by 
certified  mail,  service  is  complete  upon 
mailing.  If  done  by  regular  mail,  service 
is  complete  upon  receipt  by  the 
addressee. 

(e)  Form  of  pleadings.  (Ij  Every 
pleading  shall  contain  information 
indicating  the  name  of  the  Pension  and 
Welfare  Benefits  Administration 
(PWBAJ  as  the  agency  under  which  the 
proceeding  is  instituted,  the  title  of  the 
proceeding,  the  docket  number  (if  any) 
assigned  by  the  Office  of  Administrative 
Law  Judges  and  a  designation  of  the 
type  of  pleading  or  paper  (e.g.,  notice, 
motion  to  dismiss,  etc.].  The  pleading  or 


paper  shall  be  signed  and  shall  contain 
the  address  and  telephone  number  of 
the  party  or  person  representing  the 
party.  Although  there  are  no  formal 
specifications  for  documents,  they 
should  be  typewritten  when  possible  on 
standard  size  8V&  x  11  inch  paper. 

(2)  Illegible  documents,  whether 
handwritten,  typewritten,  photocopied, 
or  otherwise,  will  not  be  accepted. 
Papers  may  be  reproduced  by  any 
duplicating  process  provided  all  copies 
are  clear  and  legible. 

§2570.4  Parties. 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.10  of  this  title. 

(a)  The  term  “party”  wherever  used  in 
these  rules  shall  include  any  natural 
person,  corporation,  employee  benefit 
plan,  association,  firm,  partnership, 
trustee,  receiver,  agency,  public  or 
private  organization,  or  government 
agency.  A  peirty  against  whom  a  civil 
sanction  is  sou^t  shall  be  designated  as 
“respondent.”  The  Department  shall  be 
designated  as  the  “complainant.” 

(b)  other  persons  or  organizations 
shall  be  permitted  to  participate  as 
parties  only  if  the  administrative  law 
judge  finds  that  the  final  decision  could 
directly  and  adversely  affect  them  or  the 
class  they  represent,  that  they  may 
contribute  materially  to  the  disposition 
of  the  proceedings  and  their  interest  is 
not  adequately  represented  by  existing 
parties,  and  that  in  the  discretion  of  the 
administrative  law  judge  the 
participation  of  such  persons  or 
organizations  would  be  appropriate. 

(c)  A  person  or  organization  not 
named  as  a  respondent  wishing  to 
participate  as  a  party  under  this  section 
shall  submit  a  petition  to  the 
administrative  law  judge  within  fifteen 
(15]  days  after  the  person  or 
organization  has  knowledge  of  or  should 
have  known  about  the  proceeding.  The 
petition  shall  be  filed  with  the 
administrative  law  judge  and  served  on 
each  person  or  organization  who  has 
been  made  a  party  at  the  time  of  filing. 
Such  petition  shall  concisely  state: 

(1]  Petitioner’s  interest  in  the 
proceeding: 

(2]  How  his  or  her  participation  as  a 
party  will  contribute  materially  to  the 
disposition  of  the  proceeding: 

(3]  Who  will  appear  for  petitioner: 

(4]  The  issues  on  which  petitioner 
wishes  to  participate:  emd 

(5]  Whether  petitioner  intends  to 
present  witnesses. 

(d)  Objections  to  the  petition  may  be 
filed  by  a  party  within  fifteen  (15]  days 
of  the  filing  of  the  petition.  If  objections 
to  the  petition  are  filed,  the 
administrative  law  judge  shall  then 


determine  whether  petitioners  have  the 
requisite  interest  to  be  a  party  in  the 
proceedings,  as  defined  in  paragraph  (b] 
of  this  section,  and  shall  permit  or  deny 
participation  accordingly.  Where 
petitions  to  participate  as  parties  are 
made  by  individuals  or  groups  with 
common  interests,  the  administrative 
law  judge  may  request  all  such 
petititioners  to  designate  a  single 
representative,  or  he  or  she  may 
recognize  one  or  more  of  such 
petitioners.  The  administrative  law 
judge  shall  give  each  such  petitioner  as 
well  as  the  parties,  written  notice  of  the 
decision  on  his  or  her  petition.  For  each 
petition  granted,  the  administrative  law 
judge  shall  provide  a  brief  statement  of 
the  basis  of  the  decision.  If  the  petition 
is  denied,  he  or  she  shall  briefly  state 
the  groimds  for  denial  and  shall  then 
treat  the  petition  as  a  request  for 
participation  as  amicus  curiae. 

§  2570.5  Conaequencas  of  default 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.5(b]  of  this  title.  Failure  of 
the  respondent  to  file  an  answer  within 
the  30  day  time  period  provided  in  §  18.5 
of  this  title  shall  be  deemed  to  constitute 
a  waiver  of  his  right  to  appear  and 
contest  the  allegations  of  the  notice,  and 
such  failure  shall  be  deemed  to  be  an 
admission  of  the  facts  as  alleged  in  the 
notice  for  purposes  of  the  prohibited 
transaction  penalty  proceeding.  Such 
notice  shall  then  become  the  final  order 
of  the  Secretary,  except  that  the 
administrative  law  judge  may  set  aside 
a  default  entered  imder  this  provision 
where  there  is  proof  of  defective  notice, 

§  2570.6  Consent  order  or  setdentenL 

For  prohibited  transaction  penalty 
proceedings,  the  following  shall  apply  in 
lieu  of  §  18.9  of  this  title. 

(a]  General.  At  any  time  after  the 
commencement  of  a  proceeding,  but  at 
least  five  (5]  days  prior  to  the  date  set 
for  hearing,  the  parties  jointly  may  move 
to  defer  the  hearing  for  a  reasonable 
time  to  permit  negotiation  of  a 
settlement  or  an  agreement  containing 
findings  and  an  order  disposing  of  the 
whole  or  any  part  of  the  proceeding.  The 
allowance  of  such  deferment  and  the 
duration  thereof  shall  be  in  the 
discretion  of  the  administrative  law 
judge,  after  consideration  of  such  factors 
as  the  nature  of  the  proceeding,  the 
requirements  of  the  public  interest,  the 
representations  of  the  parties  and  the 
probability  of  reaching  an  agreement 
which  will  result  in  a  just  disposition  of 
the  issues  involved. 

(b]  Content  Any  agreement 
containing  consent  findings  and  an 
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order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  and  the  agreement; 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  administrative  law 
judge; 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  order  and 
decision  entered  into  in  accordance  with 
the  agreement;  and 

(5)  That  the  order  and  decision  of  the 
administrative  law  judge  shall  be  final 
agency  action. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  but,  in  any  case,  at  least 
five  (5)  days  prior  to  the  date  set  for 
hearing,  the  parties  or  their  authorized 
representative  or  their  counsel  may: 

(1)  Submit  the  proposed  agreement 
containing  consent  ffndings  and  an 
order  to  the  administrative  law  judge;  or 

(2)  Notify  the  administrative  law  judge 
that  the  parties  have  reached  a  full 
settlement  and  have  agreed  to  dismissal 
of  the  action  subject  to  compliance  with 
the  terms  of  the  settlement;  or 

(3)  Inform  the  administrative  law 
judge  that  agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  a 
settlement  agreement  containing 
consent  findings  and  an  order  is 
submitted  within  the  time  allowed 
therefor,  the  administrative  law  judge 
shall  issue  a  decision  incorporating  such 
findings  and  agreement  within  thirty  (30) 
days  of  his  receipt  of  such  document. 
The  decision  of  Ae  administrative  law 
judge  shall  incorporate  all  of  the 
findings,  terms,  and  conditions  of  the 
settlement  agreement  and  consent  order 
of  the  parties.  Such  decision  shall 
become  final  agency  action  within  the 
meaning  of  5  U.S.C.  704. 

(e)  Settlement  without  consent  of  all 
parties.  In  cases  in  which  some,  but  not 
all.  of  the  parties  to  a  proceeding  submit 
a  consent  agreement  to  the 
administrative  law  judge,  the  following 
procedure  shall  apply: 

(1)  If  all  of  the  parties  have  not 
consented  to  the  proposed  settlement 
submitted  to  the  administrative  law 
judge,  then  such  non-consenting  parties 
must  receive  notice,  and  a  copy,  of  the 
proposed  settlement  at  the  time  it  is 
submitted  to  the  administrative  law 
judge: 

(2)  Any  non-consenting  party  shall 
have  fifteen  (15)  days  to  file  any 
objections  to  the  proposed  settlement 
with  the  administrative  law  judge  and 
all  other  parties; 


(3)  If  any  party  submits  an  objection 
to  the  proposed  settlement,  the 
administrative  law  judge  shall  decide 
within  thirty  (30)  days  after  receipt  of 
such  objections  whether  he  shall  sign  or 
reject  the  proposed  settlement.  Where 
the  record  lacks  substantial  evidence 
upon  which  to  base  a  decision  or  there 
is  a  genuine  issue  of  material  fact,  then 
the  administrative  law  judge  may 
establish  procedures  for  the  purpose  of 
receiving  additional  evidence  upon 
which  a  decision  on  the  contested  issues 
may  reasonably  be  based; 

(4)  If  there  are  no  objections  to  the 
proposed  settlement,  or  if  the 
administrative  law  judge  decides  to  sign 
the  proposed  settlement  after  reviewing 
any  such  objections,  the  administrative 
law  judge  shall  incorporate  the  consent 
agreement  into  a  decision  meeting  the 
requirements  of  paragraph  (d)  of  this 
section. 

§  2570.7  Scope  of  discovery 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.14  of  this  title. 

(a)  A  party  may  ffle  a  motion  to 
conduct  discovery  with  the 
administrative  law  judge.  The  motion  for 
discovery  shall  be  granted  by  the 
administrative  law  judge  only  upon  a 
showing  of  good  cause.  In  order  to 
establish  “good  cause”  for  the  purposes 
of  this  section,  a  party  must  show  that 
the  discovery  requested  relates  to  a 
genuine  issue  as  to  a  material  fact  that 
is  relevant  to  the  proceeding.  The  order 
of  the  administrative  law  judge  shall 
expressly  limit  the  scope  and  terms  of 
discovery  to  that  for  which  “good 
cause"  has  been  shown,  as  provided  in 
this  paragraph. 

(b)  A  party  may  obtain  discovery  of 
documents  and  tangible  things 
otherwise  discoverable  under  paragraph 
(a)  of  this  section  and  prepared  in 
anticipation  of  or  for  the  hearing  by  or 
for  another  party’s  representative 
(including  his  or  her  attorney, 
consultant,  surety,  indemnitor,  insurer, 
or  agent)  only  upon  a  showing  that  the 
party  seeking  discovery  has  substantial 
need  of  the  materials  or  information  in 
the  preparation  of  his  or  her  case  and 
that  he  or  she  is  unable  without  undue 
hardship  to  obtain  the  substantial 
equivalent  of  the  materials  or 
information  by  other  means.  In  ordering 
discovery  of  such  materials  when  the 
required  showing  has  been  made,  the 
administrative  law  judge  shall  protect 
against  disclosure  of  the  mental 
impressions,  conclusions,  opinions,  or 
legal  theories  of  an  attorney  or  other 
representative  of  a  party  concerning  the 
proceeding. 


§  2570.8  Summary  decision. 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.41  of  this  title. 

(a)  No  genuine  issue  of  material  fact. 

(1)  Where  no  genuine  issue  of  a  material 
fact  is  found  to  have  been  raised,  the 
administrative  law  judge  may  issue  a 
decision  which,  in  the  absence  of  an 
appeal  pursuant  to  §§  2570.1Q-2570.12  of 
this  part,  shall  become  a  ffnal  order. 

(2)  A  decision  made  under  this 
paragraph  shall  include  a  statement  of: 

(i)  Findings  of  fact  and  conclusions  of 
law,  and  the  reasons  therefor,  on  all 
issues  presented;  and 

(ii)  Any  terms  and  conditions  of  the 
rule  or  order. 

(3)  A  copy  of  any  decision  under  this 
paragraph  shall  be  served  on  each  party. 

(b)  Hearings  on  issue  of  fact.  Where  a 
genuine  question  of  material  fact  is 
raised,  the  administrative  law  judge 
shall,  and  in  any  other  case  may,  set  the 
case  for  an  evideritiary  hearing. 

§  2570.9  Decision  of  the  administrative 
law  Judge. 

For  prohibited  transaction  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.57  of  this  title 

(a)  Proposed  findings  of  fact, 
conclusions,  and  order.  Within  twenty 
(20)  days  of  the  filing  of  the  transcript  of 
the  testimony  or  such  additional  time  as 
the  administrative  law  judge  may  allow, 
each  party  pay  ffle  with  the 
administrative  law  judge,  subject  to  the 
judge's  discretion,  proposed  findings  of 
fact,  conclusions  of  law,  and  order 
together  with  a  supporting  brief 
expressing  the  reasons  for  such 
proposals.  Such  proposals  and  brief 
shall  be  served  on  all  parties,  and  shall 
refer  to  all  portions  of  the  record  and  to 
all  authorities  relied  upon  in  support  of 
each  proposal. 

(b)  Decision  of  the  administrative  law 
judge.  Within  a  reasonable  time  after 
the  time  allowed  for  the  filing  of  the 
proposed  ffndings  of  fact,  conclusions  of 
law,  and  order,  or  within  thirty  (30)  days 
after  receipt  of  an  agreement  containing 
consent  ffndings  and  order  disposing  of 
the  disputed  matter  in  whole,  the 
administrative  law  judge  shall  make  his 
or  her  decision.  The  decision  of  the 
administrative  law  judge  shall  include 
ffndings  of  fact  and  conclusions  of  law 
with  reasons  therefor  upon  each 
material  issue  of  fact  of  law  presented 
on  the  record.  The  decision  of  the 
administrative  law  judge  shall  be  based 
upon  the  whole  record.  In  a  contested 
case  in  which  the  Department  and  the 
Respondent  have  presented  their 
positions  to  the  administrative  law  judge 
pursuant  to  the  procedures  for 
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f  prohibited  transaction  penalty 

proceedings  as  set  forth  in  this  part,  the 
-  penalty  (if  any)  which  may  be  included 
in  the  decision  of  the  administrative  law 
judge  shall  be  limited  to  the  sanction 
expressly  provided  for  in  section  502(i) 
of  ERISA.  It  shall  be  supported  by 
reliable  and  probative  evidence.  The 
decision  of  the  administrative  law  judge 
shall  become  final  agency  action  within 
the  meaning  of  &U.S.C.  704  unless  an 
appeal  is  made  pursuant  to  the 
procedures  set  forth  in  §§  3570.10- 
2570.12. 

§  2570.10  Review  by  the  Secretary. 

(a)  The  Secretary  may  review  a 
decision  of  an  administrative  law  judge. 
Such  a  review  may  occur  only  when  a 
party  files  a  notice  of  appeal  from  a 
decision  of  an  administrative  law  judge 
within  twenty  (20)  days  of  the  issuance 
of  such  decision.  In  all  other  cases,  the 
decision  of  the  administrative  law  judge 


shall  become  final  agency  action  within 
the  meaning  of  5  U.S.C.  704. 

(b)  A  notice  of  appeal  to  the  Secretary 
shall  state  with  specificity  the  issue(s)  in 
the  decision  of  the  administrative  law 
judge  on  which  the  party  is  seeking 
review.  Such  notice  of  appeal  must  be 
served  on  all  parties  of  record. 

(c)  Upon  receipt  of  a  notice  of  appeal, 
the  Secretary  shall  request  the  Chief 
Administrative  Law  Judge  to  submit  to 
him  a  copy  of  the  entire  record  before 
the  administrative  law  judge. 

§  2570.1 1  Scope  of  review. 

The  review  of  the  Secretary  shall  not 
be  a  de  novo  proceeding  but  rather  a 
review  of  the  record  established  before 
the  administrative  law  judge.  There 
shall  be  no  opportunity  for  oral 
argument. 

§  2570.12  Procedures  for  review  by  the 
Secretary. 

(a)  Upon  receipt  of  a  notice  of  appeal, 
the  ^cretary  shall  establish  a  brieRng 


schedule  which  shall  be  served  on  all 
parties  of  record.  Upon  motion  of  one  or 
more  of  the  parties,  the  Secretary  may, 
in  his  discretion,  permit  the  submission 
of  reply  briefs. 

(b)  The  Secretary  shall  issue  a 
decision  as  promptly  as  possible  after 
receipt  of  the  briefs  of  the  parties.  The 
Secretary  may  affirm,  modify,  or  set 
aside,  in  whole  or  in  part,  the  decision 
on  appeal  and  shall  issue  a  statement  of 
reasons  and  bases  for  the  action(s) 
taken.  Such  decision  by  the  Secretary 
shall  be  final  agency  action  within  the 
meaning  of  5  U.S.C.  704. 

Signed  at  Washington,  DC,  this  20th  day  of 
September,  1988. 

David  M.  Walker, 

Assistant  Secretary  af  Labor,  Pension  and 
Welfare  Benefits  Administration. 

[FR  Doc.  88-21791  Filed  9-28-88;  8:45  am] 
BILUNQ  CODE  4510-29-M 


